STATE OF MAI NE Docket No. 98-381
PUBLI C UTILITIES COW SSI ON
Septenber 3, 1998

CENTRAL MAI NE PONER COMPANY ORDER
Request for Approval of
Affiliated Interest Transaction
for Arrangenment w th Mii nePower
(Amrended to Uni on WAt er - Power
Conpany) for Perfornmance of
Ener gy Managenent Services
Pursuant to an Areaw de Public
Uilities Contract with the USGSA
and Petition for Wiver of
Chapters 820

VELCH, Chairnman; NUGENT, Conmi ssioner

l. SUMMARY

In this Order we approve a stipulation that will allow
Central Maine Power Conpany (CMP or the Conpany) to operate under
an areawi de public utilities contract wwth the federal governnent
(Areawi de Contract), w thout establishing a separate subsidiary.
Nei ther CVP nor its subsidiary Union \Water-Power Conpany (Union)
may enter into new arrangenents under the Areawi de Contract after
February 29, 2000, w thout specific Conmm ssion approval.

11. BACKGROUND

On May 20, 1998, CWP filed a petition for a waiver and
approval of an arrangenent between CVMP and its marketing
affiliate, MainePower.! The request relates to CMP' s provision
of energy nmanagenent services to federal facilities under an
areawi de public utilities contract with the United States General
Services Administration.? CM asked the Conm ssion to:

Y As described on page 3 of this Oder, CWP recently decided that
its subsidiary Union Water-Power Conpany w |l provide energy
managenent servi ces under the Areaw de Contract instead of

Mai nePower .

2According to CVP's Petition, under this program contracting
officers for federal agencies may procure certain energy
managenent services fromregul ated gas and electric utilities on
a sole-source basis. The utility can subcontract the work,
including to a subsidiary, but the federal agency cannot contract
with the subsidiary directly. The Areaw de Contract is a master
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1) wai ve Chapter 820's requirenent that non-core utility
activities occur in a corporate entity separate fromthe
regulated utility so that CVWP may continue to operate under
the Areawide Contract it entered into in 1996;

2) find that the intended transacti ons between CVMP and
Mai nePower, as they relate to the Areawi de Contract, are in
the public interest pursuant to 35-A MRS A 8§ 707(3); and

3) allow CVMP to use its nonthly electric service bill to
charge federal facilities for energy nmanagenent services
performed under the Areawi de Contract.

On July 9, 1998, the Hearing Exam ner issued a Notice of
Proceeding. A copy of the notice was sent to all parties to
Docket No. 97-930, Central Maine Power Company Application for
Approval of Reorganizations under Section 708, of Transactions
with Affiliated Interests under Section 707, and of Transfers of
Assets under Section 1101 of Title 35-A M_.R.S_.A. Only the Public
Advocate intervened and the Hearing Exam ner granted that
petition during a prehearing conference held on July 20, 1998.
OPA did not attend the conference.

During the prehearing conference, the Exam ner and
representatives of CVMP and Mai nePower di scussed certain issues
i ncl udi ng whet her the arrangenent is consistent with the codes of
conduct contained in 35-A MR S. A 8 3205(3), given that CW' s
affiliate, MainePower, is a conpetitive provider. At the close of
the conference, the exam ner asked CVWP to provide additional
i nformati on describing the transactions that would occur between
CWP and Mai nePower under the proposed arrangenent. CMP submtted
that information on July 22, 1998 (Suppl enental Information).
According to CW, all information will flow one way: from
Mai nePower to CVP. CWMP will not be involved in choosing,
negoti ating or inplenenting projects. MinePower wll conpensate
CWP for all costs and expenses associated with CVW' s revi ew and
aut hori zation of the projects and all costs associated with
project billings pursuant to Chapter 820.

On July 24, 1998, the Hearing Exam ner asked CWVP to bri ef
two additional issues:

1. Wiy ener gy managenent acquired under the Areaw de
Contract would be a “non-core” activity under Chapter 820 of
the Comm ssion’s Rul es.

agreenent. Each project-specific service is initiated through a
separate authorization between CVP and the ordering agency.
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2. Why profits associated wth the Areaw de Contract
shoul d be treated as bel owthe-line, when the Contract
exists solely due to CM's status as a regulated utility.

The Exam ner al so asked CMP to provide projected profits
fromthe Areawi de Contract. On July 29, 1998, CMWP requested a
protective order in order to treat projections of anticipated
profits as proprietary and/or confidential business information.
The Exam ner issued such a protective order on July 31, 1998.

CW filed its brief on August 5. On the sane day, CWP and
the OPA filed a stipulation to resolve all outstanding issues in
this proceeding. Under the Stipulation, OPA and CVP agree that
CVWP' s requests for waivers, findings, and approvals contained in
its Petition and Supplenental Information are consistent with the
public interest subject to two conditions. First, that after
February 29, 2000, Mai nePower wi || cease entering into new
arrangenents under the Areawi de Contract, unless the Comm ssion
specifically approves such activity. Second, after February 29,
2000, CWP will cease billing for new projects under the Areaw de
Contract, unless CWVP provides such billing for other
non-affiliated entities, in which case it may do so under the
sanme terns and conditions. On August 11, 1998, the Exam ner held
a conference of counsel wth the parties to gather additional
i nformati on about the Stipul ation.

On August 13, 1998, the Hearing Exam ner issued a Hearing
Exam ner's Report recommendi ng that the Comm ssion approve the
Stipulation. OPA and CWP filed responses to the Report on August
18 and August 20, respectively.

On August 26 1998, CMP filed a letter stating that CVMP' s
Board of Directors deci ded on August 20 that the energy
managenent activities under the Areawi de Contract woul d be
undertaken by anot her subsidiary of CVP, Uni on Water - Power
Conpany, rather than MainePower. Therefore, CMP' s requests in
this docket relate to arrangenents between CVMP and Uni on Water
rather than MainePower. In all other respects the arrangenents
and issues are identical. OCW further noted that Union \Water
undertaking these activities will avoid potential problens under
35-A MR S. A 8 3205(3) related to transactions between a utility
and its affiliated conpetitive provider. Union Water is not an
affiliated conpetitive provider of CVWP. On August 31, CW's
counsel called the Hearing Exam ner and represented that the
Publ i c Advocate had no objection to this change.

The Conmm ssion considered this request and the Hearing
Exam ner's reconmendation at its deliberative session on August
31, 1998.
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I11. DISCUSSION

W recently addressed the relationship between a regul ated
utility and an affiliated conpany under an Areawi de Contract in a
case involving Northern Utilities (NU). Northern Utilities, Inc.
Petition for Approval of Affiliated Interest Agreement with
EnergyUSA, a Wholly Owned Subsidiary of Granite State Gas
Transmission, Inc. Docket No. 97-308 (July 10, 1997). There
Nort hern asked for approval of affiliated interest transactions
bet ween Northern and EnergyUSA (EUSA) so EUSA coul d perform
certain work on a contract with the United States Navy. EUSA is
an affiliate of NU, both conpanies are owned by Bay State Gas.
Under the arrangenent, NU retained a 5.8%contractor’s fee on a
job estimated to cost $1.2 M The Conmi ssion approved the
arrangenent as being in the public interest under 35-A MR S A
8§ 707 and deferred treatnment of any accounting and ratemaking
I Ssues.

CVMP's Petition raises issues not addressed in Northern's
request. In addition to asking the Comm ssions to approve an
affiliated interest transaction between CVMP and an affiliate
under 35-A MR S. A 8§ 707, CWP requests a waiver of Chapter 820’ s
requi renent that CVMP' s non-core activities take place in a
separate subsidiary and that CVMP be permtted to bill for these
non-core services.® The Hearing Exam ner al so questioned whet her
t he energy managenent services under the contract were non-core
or core demand side managenent required by both 35-A MR S. A
8§ 3211 and CW's Alternative Rate Plan (ARP). W address these
i ssues in the context of considering CMP s petition and the
Stipulation agreed to by CVvP and COPA

A Applicability of Chapter 820

CWP asks for a waiver of Chapter 820’s requirenent that
non-core services be operated in a separate subsidiary. CW
views the Areawi de Contract as a non-core utility service but
desires to continue to operate under the contract while
subcontracting the work under the contract to Union Water.

CVWP' s request for a waive of Chapter 820 turns on the
guestion of whether energy managenent services under the Areaw de
Contract are “non-core” as defined in Chapter 820. Chapter 820 8§
3(A) provides that:

[a] utility may not offer core and
non-core services through the sanme
corporate entity. A wutility nust

3 Chapter 820, Requirenents for Non-Core Activities and
Transactions Between Utility Affiliates, went into effect on
August 14, 1998.
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establish a separate corporate entity to
of fer non-core services.

“Core utility service” is defined in section 2(c) of Chapter 820
as:

t he generation, transm ssion or
distribution of electricity or gas,
services necessary to performthose
functions, services for which the utility
is the provider of last resort or services
the Comm ssion requires the utility to
provi de, except that any service that a
utility provides outside its service
territory is not a core service.

CWP argues that the energy managenent provi ded pursuant
to the contract is not Comm ssion-authorized DSM pursuant to
Chapter 380 of the Comm ssion’s rules. CWM further clainms that
DSM requi red under the ARP was intended to cover only activities
meeti ng Chapter 380's definitions. Chapter 380 authorizes
electric utilities to offer DSM prograns that pass the Al
Rat epayers and Rate | npact Tests. Energy nanagenment services
under the Areawi de Contract are defined nore broadly than those
in Chapter 380 and include neasures to provi de energy savings,
wat er savi ngs, and demand reduction, all on a fuel-neutral basis.

We agree that given the breadth of services possible
under the Areawi de Contract, these services nore clearly fit the
definition of “non-core” than core service DSM Dependi ng on the
circunstances of the contracted work, certain projects could neet
Chapter 380's requirenents and be undertaken by CWP itself to
conply with its statutory DSM obligations. G ven that CW pl ans
to have virtually no involvenent in the work under the contract,
wai ving the requirenment to forma separate subsidiary appears
reasonabl e.

A finding that the services under the contract are
“non-core” does not automatically lead to the conclusion that any
profits associated with the Areawi de Contract shoul d be
bel ow-the-line. Chapter 820 establishes a regi ne whereby
non-core activities occur in a separate subsidiary, wth benefits
and risks incurred by sharehol ders rather than the ratepayers.

In this instance, however, the federal contract exists solely by
virtue of CVMP s status as a regulated utility. Therefore, it
foll ows that the revenue should be accounted for above-the-line
so that CMP and its ratepayers receive the benefits of the
contract. CM argues, in both its brief and coments on the
Exam ner's Report, that the non-core finding is determ native of
this issue. CMP further argues that treatnent as non-core
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creates the proper symmetry of risk: ratepayers should not be

pl aced at risk for the financial consequences of the non-core
busi ness venture. According to CVP, energy managenent under the
Areawi de Contract may be nore risky than traditional DSM

However, the activities described in CW s brief seemvirtually
identical to the activities undertaken by CWP through some of its
DSM prograns (e.qg., feasibility studies, design, installation,
ongoing O& M. In this instance, the existence of sone risk
does not justify belowthe-line treatnent. Nonethel ess, as

di scussed below, the limted anticipated profits associated with
the Areawi de Contract together with the existence of the ARP
allow us to conclude that belowthe-line treatnent is acceptable.
W w il reconsider this position if the profits are significantly
greater than represented by CWwP.*

B. Stipul ation

Under the Stipulation, the OPA has agreed with CWVP that
it isinthe public interest to allow the arrangenents proposed
by CWP to take place until at |east February 29, 2000. OCPA
expl ained that the profits projected do not justify requiring a
good wi Il paynent for benefits Union Water nay derive from
acquiring the right to contract with the Federal governnent due
toits affiliation with CMW. The 2-year tine frame wll allow
rel ati onshi ps that began when activities under the contract were
taking place in CVW's Conbi ned Energies Division to continue,
wi t hout disruption. Both CVMP and OPA agree that w thout an
addi ti onal showing on CVMP's part, Union Water or CVMP will enter
into no new arrangenents under CMP' s Areawi de Contract after
February 29, 2000.

We find that the Stipul ati on reasonably accommodat es
current circunstances and neets our standards for approving
stipulations.®> W grant a waiver of Chapter 820’ s requirenents
so that the non-core utility services associated with the
Areawi de Contract undertaken by CVP need not occur in a separate
subsidiary. The transactions to take place between CVWP and its
affiliate Union Water as described by CMP in its July 22, 1998
Suppl enental Filing are not adverse to the public interest and

“I'n any rate proceeding, including an ARP rate change that
i nvol ves earnings sharing, CMP nust report the profits fromthe

Areawi de Contract.

®The parties joining in the Stipulation represent a sufficiently
broad spectrum of interests; the process |leading to the
Stipulation was fair to all parties; and the result is reasonable
and not contrary to legislative mandate and is in the public
interest. See e.g. Consumers Water Company Proposed General Rate
Increase, Docket No. 96-739 (July 3, 1997).
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are therefore approved pursuant to 35-A MR S. A 8§ 707(3). Based
on the confidential information provided by CMP, it does not
appear that profits associated with projected contracts will be
of an amount to warrant profit sharing or a good will paynent to
CVP. Union Water nust pay for costs incurred by CMP on Union
Water’'s behalf as required by Chapter 820. Pursuant to the
Stipulation, no new projects will occur under the Contract after
February 29, 2000 without our approval. It is possible that by
that time the federal statutory authority for these contracts

wi || have changed. As provided for in the Stipulation, we also
allow CVMP to charge for services provided under the Areaw de
Contract on the federal custoner’s regular CVWP bill. No billing
services arrangenents for new projects entered into after
February 29, 2000 will be permtted absent specific Conm ssion
approval, unless CVMP provides simlar services to other
non-affiliated entities.

Accordi ngly, we

1. Approve the Stipulation filed by the Public Advocate
and Central Maine Power Conpany on August 5, 1998, as descri bed
in the body of this Oder; and

2. Direct the Admi nistrative Director to close this
docket .

Dat ed at Augusta, Maine this 3rd day of Septenber, 1998.

BY ORDER OF THE COWM SS| ON

Dennis L. Keschl
Adm ni strative Director

COW SSI ONERS VOTI NG FOR: WELCH
NUGENT
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NOTI CE OF RI GHTS TO REVI EW OR APPEAL

5 MRS A 8 9061 requires the Public Uilities Comm ssion
to give each party to an adjudicatory proceeding witten notice
of the party's rights to review or appeal of its decision nade at
t he concl usion of the adjudicatory proceeding. The nethods of
adj udi catory proceedings are as foll ows:

1. Reconsi deration of the Comm ssion's Order nay be
request ed under Section 6(N) of the Comm ssion's Rul es of
Practice and Procedure (65-407 C MR 11) within 20 days of
the date of the Order by filing a petition with the

Comm ssion stating the grounds upon which consideration is
sought.

2. Appeal of a final decision of the Conm ssion nay be
taken to the Law Court by filing, within 30 days of the date
of the Order, a Notice of Appeal wth the Adm nistrative
Director of the Comm ssion, pursuant to 35-A MR S. A § 1320
(1)-(4) and the Maine Rules of Cvil Procedure, Rule 73 et
seq.

3. Addi tional court review of constitutional issues or

i ssues involving the justness or reasonabl eness of rates may
be had by the filing of an appeal with the Law Court,
pursuant to 35-A MR S. A § 1320 (5).

Not e: The attachnent of this Notice to a docunent does not
indicate the Commi ssion's view that the particul ar docunent
may be subject to review or appeal. Simlarly, the failure
of the Comm ssion to attach a copy of this Notice to a
docunent does not indicate the Comm ssion's view that the
docunent is not subject to review or appeal.



